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U.S. Customs Service 
Treasury Decisions 


(T.D. 90-11) 


WAIVER OF PERIOD OF LIMITATIONS PRESCRIBED UNDER 
19 U.S.C. 1621 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice. 


SUMMARY: Notice is hereby given of a change in Customs policy 
concerning waivers of the statute of limitations in certain penalties 
and forfeitures cases. In certain circumstances, the Customs Service 
has been unable to consider the merits of a petition for relief from 
the assessment of Customs civil penalties because of the imminent 
expiration of the period of time prescribed in section 621 of the 
Tariff Act of 1930, as amended (19 U.S.C. 1621). The statute sets out 
the period of time within which the Government is required to in- 
stitute suit to enforce the collection of a monetary penalty or the 
forfeiture of property. If it appears that further administrative con- 
sideration would promote final disposition of the matter, Customs 
has the authority to accept an offer to “waive” the tolling of the 
prescribed period, from a party otherwise entitled to assert the expi- 
ration of that period as a defense against civil suit. Customs has 
adopted a policy that waivers must be for a period of not less than 2 
years, absent compelling reasons. 


FOR FURTHER INFORMATION CONTACT: Robert Pisani, Penal- 
ties Branch, 202-566-8317. 


SUPPLEMENTARY INFORMATION: Under 19 U.S.C. 1621, gener- 
ally referred to as a statute of limitations, the Government is re- 
quired to initiate suit to enforce the collection of a monetary penal- 
ty or forfeiture of property, within the time prescribed in the stat- 
ute. In certain circumstances, in order to resolve the matter 
through continued administrative proceedings rather than judicial 
action, the party involved will submit to the Government a limited 
waiver of its right to assert the statute of limitations as a defense in 
any prospective judicial action. 
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In light of the views expressed by the Department of Justice, the 
agency responsible for instituting most of the judicial actions in 
connection with Customs penalty matters, and in order to provide 
adequate time for orderly continuation of administrative proceed- 
ings, Customs has adopted a policy permitting offers by a party to 
“waive” the statute of limitations for a period of not less than two 
years. It should be noted that the two-year period ordinarily com- 
mences from the date of the waiver, unless another commencement 
date is specified by the waiving party. Absent compelling circum- 
stances, Customs will not, as a matter of policy, favorably entertain 
offers to waive the statute for a shorter period of time than the two- 
year period. 

In order to inform the public of this practice and to suggest a for- 
mat for requesting acceptance of a waiver of the period of limita- 
tions, which commences from the date of the waiver and extends for 
a period of not less than two years, notice is hereby given that a re- 
quest will be considered, and may be granted by the Director, Regu- 
latory Procedures and Penalties Division, Office of Regulations and 
Rulings, whenever a party is entitled to assert the defense of the 
running of the period of limitation prescribed under the statute, as 
a bar to any suit to collect a monetary penalty or to forfeit property 
under the Customs laws. The request for acceptance of a waiver of 
the period of limitations should be addressed, in triplicate, and in 
substantially the following form, to: 

Director, Regulatory Procedures and Penalties Division 
U.S. Customs Service Headquarters 
1301 Constitution Avenue NW 
Washington, D.C. 20229 
Dear Sir: 

(Name of Party) hereby waives the period of limitations contained in 19 U.S.C. 
1621 and any other applicabie statute(s) of limitations with respect to (Number of En- 
tries) Customs entries of (Description of Articles(s) Entered, Entry 
I hie tae Si aceanpegepcenton inns SONI ep cqenneenncpasl apes Lee secincet (SOE 
entered at (Port of Entry) for a period of 2 (two) years commencing with the date of 
this waiver. (Name of Party) agrees that it will not assert any statutes of limitations 
defense in any action brought by the United States Government concerning the 
(Number of entries) entries designated above with respect to the 2 (two) year period 
for which the statute of limitations is hereby waived. As of the date of this waiver, 
the statute(s) of limitations designated above has not yet run. 

This waiver is made knowingly and voluntarily by (Name of Party) in order that 
(Name of Party) might obtain the benefits of the orderly continuation and conclusion 
of an administrative proceeding currently being conducted or contemplated by the 
United States Customs Service, in which the Customs Service is reviewing all of the 
formal Customs entries (including the (Number of Entries) entries designated above) 
of (Description of Articles Entered) from (Date of Earliest Entry) to the present. 


Ditbrisis cca a By (Name of Party) 
(Address of Party) 


I hereby acknowledge receipt and acceptance of the above waiver. 
DATE: 


Director, 
Regulatory Procedures and Penalties Division. 
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The request for acceptance of a waiver of the statute of limita- 
tions must, where the requesting party is a corporation or other 
business entity, be signed by a person authorized to act for the cor- 
poration or other business entity, and proof of such authorization 
must be included with the request. 

If the request is accepted, a copy of the request signed as accepted 
by the Director, Regulatory Procedures and Penalties Division, will 
be mailed to the requesting party. 

This Treasury Decision supersedes and rescinds Treasury Deci- 
sion No. 76-33 dated January 22, 1976, 41 FR 4302. 

Stuart P. SEIDEL, 
Director, 
Regulatory Procedures and Penalties Division. 


[Published in the Federal Register, February 2, 1990 (565 FR 3682)] 





(T.D. 90-12) 


SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback rates issued September 8, 
1988, to July 11, 1989, inclusive, pursuant to Subparts A through C, 
Part 191, Customs Regulations. 

In the synopses below are listed for each drawback rate approved 
under 19 U.S.C. 1313(a) and (b), the name of the company, the speci- 
fied articles on which drawback is authorized, the merchandise 
which will be used to manufacture or produce these articles, the 
factories where the work will be accomplished, the date the state- 
ment was signed, the basis for determining payment, the Regional 
Commissioner to whom the rate was forwarded or issued by, and 
the date on which it was issued. 


Dated: January 29, 1990. 
File: 222046 


JOHN Durant, 
Director, 
Commercial Rulings Branch. 
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(A) Company: Cadbury Schweppes, Inc., Cadbury U.S.A. Div. 

Section 1313(a) articles: Chocolate candy; liquid chocolate; rework 

Section 1313(a) merchandise: Chocolate crumb 

Section 1313(b) articles: Chocolate candy; liquid chocolate; rework 

Section 1313(b) merchandise: Chocolate crumb 

Factory: Hazelton, PA 

Statement signed: July 7, 1988 

Basis of claim: Used in 

Rate issued by RC of Customs in accordance with § 191.25(b\2): 
New York, September 8, 1988 

Revokes: T.D. 81-180-S to cover successorship from Peter Paul 
Cadbury, Inc. 


(B) Company: Glen Raven Mills, Inc. 

Section 1313(a) articles: Textured stretch nylon yarn 

Section 1313(a) merchandise: Nominal 18 to 20 denier continuous 
filament nylon yarn; nominal 40 to 44 denier continuous fila- 
ment nylon yarn 

Section 1313(b) articles: Textured stretch nylon yarn 

Section 1313(b) merchandise: Nominal 18 to 20 denier continuous 
filament nylon yarn; nominal 40 to 44 denier continuous fila- 
ment nylon yarn 

Factory: Norlina, NC 

Statement signed: October 17, 1988 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Miami, May 1, 1989 


(C) Company: The Lubrizol Corp. 

Section 1313(a) articles: Alkyl phenol intermediates; alkyl phenol 
sulfides; calcium phenates 

Section 1313(a) merchandise: Phenol 

Section. 1313(b) articles: Alkyl phenol intermediates; alkyl phenol 
sulfides; calcium phenates 

Section 1313(b) merchandise: Phenol 

Factories: Painesville, OH; Deerpark & Pasadena, TX 

Statement signed: January 26, 1989 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Chicago, July 11, 1989 


(D) Company: Toshiba America Consumer Products, Inc. 

Section 1313(a) articles: Televisions, stereos, microwave ovens, copi- 
ers, refrigerators, calculators, and other electronic articles 
Section 1313(a) merchandise: Magnatron tubes, television picture 

tubes, and other electronic parts and assemblies 
Section 1313(b) articles: Televisions, stereos, microwave ovens, copi- 
ers, refrigerators, calculators, and other electronic articles 
Section 1313(b) merchandise: Magnatron tubes, television picture 
tubes, and other electronic parts and assemblies 
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Factory: Lebanon, TN 

Statement signed: June 2, 1989 

Basis of claim: Used in 

Rate issued by RC of Customs in accordance with § 191.25(b\2): 
New York, June 30, 1989 

Revokes: T.D. 81-45-W to cover name change from Toshiba 
America, Inc., Manufacturing Division 

















U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., January 24, 1990. 
The following are abstracts of unpublished rulings recently issued 
by the U.S. Customs Service. The abstracts are set forth to provide 
interested parties with general information regarding the types of 
issues currently being addressed by the U.S. Customs Service. By 
their inclusion herein, the rulings abstracted shall not be consid- 
ered “published in the Customs Bulletin,” within the meaning of 
section 177.10 of the Customs Regulations (19 CFR 177.10), nor do 
such abstracts establish a uniform practice. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 90-11) 
Abstracts of Unpublished Customs Service Decisions 


Commopity CLASSIFICATION 


C.S.D. 90-11(1}—Commodity: Belts of plastics. The belts consist of 
plastics exteriors and textile interiors. Classification: The belts 
are classifiable under the provision for other plastics clothing ac- 
cessories, in subheading 3926.20.5050, HTSUSA. Document: HQ 
086067, dated December 13, 1989. 


C.S.D. 90-11(2)—Commodity: Chassis. A Ford CFT 8000 cab chassis 
that has been equipped with a trailer towing package. Classifica- 
tion: The motor chassis is classified as a motor vehicle for the 
transportation of goods, other, with compression-ignition internal 
combustion engine, with a G.V.W. exceeding 20 metric tons, in 
subheading 8704.23.00, HTSUSA. Document: HQ 083529, dated 
December 28, 1989. 


C.S.D. 90-11(3)}—Commodity: Conveyor belting covered with plas- 
tics. Two styles of open link conveyor belting. Classification: 
Style 2M146, is classifiable under subheading 3921.12.1100, 
HTSUSA, as other plates, sheets, foil and strip, of plastics, cellu- 
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lar, of polymers of vinyl chloride, combined with textile materi- 
als, products with textile components in which man-made fibers 
predominate by weight over any other single textile fiber, over 70 
percent by weight of plastics. Style 2AM093, remains classifiable 
under subheading 3921.13.1500, HTSUSA, as other plates, sheets, 
film, foil and strip, of plastics, cellular, of polyurethanes, com- 
bined with textile materials, products with textile components in 
which man-made fibers predominate by weight over any other 
single textile fiber, other. Document: HQ 085702, dated December 
15, 1989. 


C.S.D. 90-11(4)—Commodity: Fabric. One hundred percent woven 


semi-transparent polyester fabric, imported in 30 to 60 yard rolls, 
88.5” and 98.5” wide. Classification: The fabric is classified under 
subheading 6307.90.9050, HTSUSA, as other made up articles, in- 
cluding dress patterns, other * * *. Document: HQ 085549, dated 
November 21, 1989. 


C.S.D. 90-11(5)—Commodity: Grounding device kit for computer vid- 


eo screens. The kit consists of a bottle of contact fluid, paper nap- 
kins, and grounding wires. With the terminal connected to the 
grounding wire, contact fluid is applied with a napkin to the vid- 
eo screen then wiped off. This process leaves a residue on the 
screen which acts as an electrolyte which conducts any of the op- 
erator’s static charges from the screen through the grounding 
wire to the grounding device where the static charge is dissipat- 
ed. Classification: The grounding device kit is classified under 
subheading 8543.80.90, HTSUSA, as an electrical apparatus, not 
specified or included elsewhere in this chapter. Document: HQ 
085665, dated December 20, 1989. 


C.S.D. 90-11(6)—Commodity: Luggage set. The set consists of a gar- 


ment bag, an overnighter, flight bag, a pullman, an accessory kit, 
and a duffel roll bag. The outer surfaces of these pieces consist of 
a jute/polypropylene blend woven fabric, a woven nylon fabric 
and a plastic zipper. Classification: The luggage set is classifiable 
under subheading 4202.12.6000, HTSUSA, as trunks, suitcases, 
vanity cases, attache cases, briefcases, school satchels and similar 
containers, with outer surface of textile materials, of vegetable fi- 
bers and not of pile or tufted construction, other. Document: HQ 
085527, dated December 21, 1989. 


C.S.D. 90-11(7)—Commodity: Motor vehicle. The Ford Aerostar wag- 


on has a single, box-like shell with windows in all doors and side 
and rear panels; three doors, one of which is a sliding side door 
for access to the rear area; a rear liftgate; dual front seats; and 
one three-passenger rear bench seat which is located directly be- 
hind the front seats, or one three-passenger middle bench seat 
and one two-passenger rear bench seat. The vehicle has rear 
wheel drive and is powered by a 3.0 liter V-6 spark-ignition en- 
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gine. Classification: The Aerostar wagon is a motor vehicle prin- 
cipally designed for the transport of persons. It has a spark-igni- 
tion engine of a cylinder capacity exceeding 1,500 cc but not ex- 
ceeding 3,000 cc, and is classified in subheading 8703.23.00, 
HTSUSA. Document: HQ 083433, dated December 18, 1989. 


C.S.D. 90-11(8)—Commodity: Printing plate processor, parts. Twen- 
ty parts of an apparatus which develops presensitized and ex- 
posed aluminum printing plates. The parts include roller cores 
(long and short), bearing for brush drive, brush for drive shaft, 
roller shaft drive, idler T-belt, tie-bar, roller bearing, brush core, 
collar for brush shaft, eccentric nut, roller for upper deflector, 
stud for roller drive gear, stud for T-belt idler, hub for brush 
drive, stud for deflector roller, roller for drive gear, stud for roll- 
er for drive gear, stud for brush arm, and stud for idler pivot. 
Classification: The eccentric nut is classified in 7318.16.00, 
HTSUSA. The bearing for brush drive and roller bearing are 
classified in 8482.80.00, HTSUSA. The roller shaft drive is classi- 
fied in 8483.10.50, HTSUSA. The idler T-belt is classified in 
8483.50.80, HTSUSA. The roller cores (long and short), brush for 
drive shaft, stud for roller drive gear, tie bar, stud for T-belt 
idler, hub for brush drive, brush core, collar for brush shaft, roll- 
er for upper deflector, stud for deflector roller, roller for drive 
gear, stud for roller for drive gear, stud for brush arm and stud 
for idler pivot are classified in 9010.90.80, HTSUSA. Document: 
HQ 083123, dated December 18, 1989. 


C.S.D. 90-11(9}—Commodity: Semiprecious stone beads. The stone 
beads are temporarily strung, graded, and will be used in the 
manufacture of jewelry. The beads are amethyst, black onyx, cor- 
al, hemaltite, jade, leopard skin jasper, red flower/puppy jasper, 
lapis, malachite, rose quartz, tiger eye, and white agate. Classifi- 
cation: The stones at issue are classifiable under subheading 
7116.20.2000, HTSUSA, as articles of semiprecious stones (except 
rock crystal). HRL 082569 is revoked. Document: HQ 086104, dat- 
ed December 14, 1989. 


C.S.D. 90-11(10)—Commodity: Tractor with power-driven trailer. 
The Formatic 4 is similarly described as an all-terrain motor ve- 
hicle that can be used to transport persons and goods and to push 
or pull equipment. The distinguishing feature is the additional 
coupling designed to permit the use of a powered trailer with the 
base unit. Classification: The Formatic 4 tractor base is classified 
as a track-laying tractor, other, in subheading 8701.30.50, 
HTSUSA. The powered trailer is classified as an other accessory 
of a motor vehicle of heading 8701, other, in subheading 
8708.99.50, HTSUSA. Document: HQ 085424, dated November 29, 

1989. 
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(The following Customs Service Decision is to replace C.S.D, 90-1 that appeared in 
the Customs Bu.tetin, Vol. 24, No. 2/3, pp. 9-10, published January 17, 1990. The 
originally published document was published in error.) 


ERRATUM 
(C.S.D. 90-1) 


Vessels: Documents purporting to demonstrate the required ele- 
ments for relief as to lash barges must have been prepared at the 
time of inspection and departure of the barge from the United 
States. 

Date: September 19, 1989 

File: HQ 110106 

VES 13-18 CO:R:P:C 110106 BEW 
Category: Carriers 

ASSISTANT REGIONAL CoMMISSIONER OF CUSTOMS 

CoMMERCIAL OPERATIONS 

SoutH CENTRAL REGION 

New Orleans, Louisiana 70130-2341 

Re: Dutiability of certain foreign shipyard operations performed on 

U.S.-flag LASH barges, entry Nos. C14-0004020-5, C14-0001713-8, 

C14-0001711-2, C14—0001710-4, C14—0001712-0, C14—0001708-8, 

C14-0001709-6, C14-0001706-2, C14—0001707-0 and 

C14—0001714-6. 


Dear Sir: 

This is in reference to applications for relief from vessel repair 
duties dated September 2, 1987, and October 15, 1987, filed by Cen- 
tral Gulf Lines, Inc., in relation to entry Nos. C14-—0001713-8, 
C14—0001711-2, C14-0001710-4, C14-0001712-0, C14-0001708-8, 
C14-0001709-6, C14-0001706-2, C14—0001707-0 and 
C14-0001714-6, dated July 7, 1987, and C14—-0004020-5 dated Sep- 
tember 15, 1987, respectively, forwarded to this office by memoran- 
dum dated March 7, 1989 (VES—13-18-V:0:CO:L GNS). 

The entries were filed upon the arrival of the vessel Acadia For- 
est, Voyage 150, and the S/S Stonewall Jackson, Voyage 49, at the 
port of Newport News, Virginia, on July 7, 1987 and September 14, 
1987, respectively, whereupon duties were assessed upon the value 
of foreign shipyard operations pursuant to section 466, Tariff Act of 
1930, as amended (19 U.S.C. 1466). 

The vessels Acadia Forest and Stonewall Jackson are Lighter 
Aboard Ship (LASH) barge mother vessels. Central Gulf claims that 
the repairs were made to the said ten (10) barges because damages 
resulted from a casualty. Those barges for which relief is sought are 
as follows: 


CG - 545 CG - 484 
CG - 503 CG - 512 
CG - 525 CG - 548 
CG - 571 CG - 572 


CG - 581 CG - 591 
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Title 19, United States Code, section 1466, provides in part for 
payment of an ad valorem duty of 50 percent of the cost of foreign 
repairs to vessels documented under the laws of the United States 
to engage in the foreign or coastwise trade. Section 1466(d\1) pro- 
vides that the Secretary of the Treasury is authorized to remit or 
refund such duties if the owner or master of the vessel was com- 
pelled by stress of weather or other casualty to put into such for- 
eign port to make repairs to secure the safety and seaworthiness of 
the vessel to enable her to reach her port of destination. 

In light of the factors peculiar to the operation of LASH barges, 
special standards of evidence are provided in the Customs Regula- 
tions when casualty claims are made concerning such vessels under 
§ 1466(d\(1). Section 4.14(d\1XiiiXG), Customs Regulations (19 CFR 
4.14(d\(1\iiiXG)), provides that there must be submitted evidence 
showing that a barge was inspected immediately prior to being load- 
ed upon its vessel of departure from the U.S., that it was found to 
be seaworthy at that time, that damage was discovered during the 
course of the foreign voyage, and that the repairs performed were 
necessary for the safety and seaworthiness of the barge to enable it 
to reach its U.S. port of destination. Documents purporting to 
demonstrate these elements must have been prepared at the time 
that barges were placed aboard for foreign departure, and must 
have been prepared and signed by responsible persons in a position 
to attest to the veracity of the statements being made. Documents 
executed after the fact and/or by persons with no first-hand knowl- 
edge of the actual condition of barges immediately prior to foreign 
departure are of no probative value, and are insufficient for the 
purpose for which they are submitted. 

The record shows that the shipyard work in question was per- 
formed on the subject LASH barges in Singapore, on April 4 
through May 5, 1987. The subject barges arrived in the United 
States at the port of Newport News on July 7, 1987. 

With the application you forwarded certificates of examination 
which state that LASH barges CG-545, CG-581 and CG-591 were 
inspected on August 13, 15, and 22, 1986, respectively, and found to 
be in good and sound condition upon loading aboard the mother ves- 
sel S/S Austral Rainbow, Voyage 3, on September 13, 1986, that 
LASH barge CG-572 was inspected on August 14, 1986, and found 
to be in good and sound condition upon loading aboard the mother 
vessel S/S Stonewall Jackson, Voyage 46, on September 14, 1986, 
that LASH barge CG-484, CG-503, CG-548, and CG-571 were in- 
spected on March 31, 1986, and found in good and sound condition 
upon loading aboard the mother vessel Delta Mar, Voyage 6, on 
April 1, 1986, that LASH barge CG--512 was inspected on November 
19, 1985, and found in good and sound condition upon loading 
aboard the mother vessel Delta Mar, Voyage 4, on November 21, 
1985, and that CG-525 was inspected on January 24, 1986, and 
found in good and sound condition upon icading aboard the mother 
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vessel Delta Mar, Voyage 5, on July 7, 1987, and you forwarded in- 
voice Nos. 13977-E, 13977-F, 13977-G, 13977-H, 13977-K, 13977-L, 
13977-M, 13977-O and 13977-P from Jurong Shipyard Limited, 
shipyard, and invoice No. 13624 from Ameron. 

The applicant claims that the repairs or equipment purchases de- 
scribed in the said invoices were necessitated by a casualty. 

We are unable to relate the evidence submitted concerning the 
casualty to the statutory requirements for remission of duties. 
Along that line we have the following specific comments: 


1. The affidavits submitted by the Manager, Barge Mainte- 
nance & Repairs state that the barges were inspected and found 
to be in good condition. The affidavits are however pre-printed 
forms and our experience as well as the general rules of evi- 
dence tell us that pre-printed forms lend themselves to a pro 
forma recitation of a “fact” that will accomplish a purpose, e.g., 
to reassure customs that barges were inspected. Such “evi- 
dence” is questionable. If you scrutinize the certification you 
will see that not only are the certifications dated subsequent to 
the arrival of the barges in the United States, but that there is 
no evidence relating to repairs being necessary for seaworthi- 
ness of the vessels. We do not accept the unsupported applica- 
tion by Central Gulf’s vice president as evidence, based on our 
assumption that he was not in Singapore to examine the vessels 
(as to the seaworthiness issue). The certifications should have 
been dated and certified at the time the barges were inspected 
and departed the United States. We do not accept the post dat- 
ed certificates as evidence that the barges were in found to be 
in a seaworthy condition immediately prior to its lading aboard 
the mother vessel. On November 8, 1988, documents relating to 
this entry were submitted to the Vessel Repair Unit in support 
of the applicant’s claims. These documents were filed approxi- 
mately one (1) year and four (4) months subsequent to the arri- 
val of the vessel. It appears from the letter of transmittal that 
these documents were submitted after a conference was held 
with Customs officers from New Orleans, concerning the entry 
of a total of twenty-two (22) barges, (10 at your port and 12 at 
the port of New York). 

2. Customs has recognized that when appropriate some mea- 
sure of flexibility should be accorded to the enforcement of this 

rotective statute. On the other hand, Customs did not intend 

y amending the regulations to relax the evidentiary require- 
ments for remission of duties as they apply to LASH barges, to 
provide carte blanche to vessel operators to obtain remission 
for any and all repairs done in a foreign yard. After all, such an 
approach is contrary to the purpose of the statute and, as well, 
exceeds Customs authority. We cannot ignore obvious and ma- 
terial facts such as: 


(a) metal exposed to salt water deteriorates and needs to 
be replaced; and 
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(b) not all hull damage, hatch damage and other metal 
problems require immediate repairs to enable the vessel to 
reach its port of destination; this is particularly true in 
cases such as this, when barges transit major bodies of 
water while in the hold of another vessel, rather than be- 
ing directly exposed to heavy seas or rough weather. 


As stated above documents purporting to demonstrate the re- 
quired elements must have been prepared at the time that barges 
were placed abroad for foreign departure, and must have been pre- 
pared and signed by responsible persons in a position to attest to 
the veracity of the statements being made. Documents executed af- 
ter the fact and/or by persons with no first-hand knowledge of the 
actual condition of barges immediately prior to foreign departure 
are of no probative value, and are insufficient for the purpose for 
which they are submitted. 

In future cases, documents filed 60 days after the arrival of the 
vessel will not be considered in the application process unless an ex- 
tension of time has been approved as provided under section 
4.14(B\(2\ii) of the Customs Regulations (19 CFR 4.14(B\(2\ii)). 

Unsupported statements by persons with a self-interest, such as 
yard or vessel operators, that repairs were necessary for the safety 
and seaworthiness of the vessel are not evidentiary; they are conclu- 
sions. The carrier must present evidence that describes the type of 
work performed in the foreign yard in terms of why or how seawor- 
thiness is an issue. Accordingly, we find the evidence contained in 
the file insufficient to support a finding of a casualty. 

In addition, our review of the subject invoices reveals that on 
each of these invoices, the cost of dutiable repairs are not separated 
from the costs of non-dutiable repairs. Pursuant to C.I.E. 1325/58 
and C.I.E. 565/55, duties may not be remitted where the invoice 
does not segregate the dutiable costs from the non-dutiable costs. 


Holding: 

All costs for repair work associated with barge Nos. CG-545, 
CG-484, CG-503, CG-512, CG-525, CG-548, CG-571, CG-572, 
CG-581, and CG-591 are dutiable. 











U.S. Customs Service 
General Notice 


19 CFR Part 113 
REFUSAL TO ACCEPT NEW BONDS UNDER 19 CFR 113.38 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice informs the public that no new bonds un- 
derwritten by Travelers Indemnity Company will be accepted in the 
Southwest Region by virtue of 19 CFR 113.38. 


FOR FURTHER INFORMATION CONTACT: 


Theodore F. Doyle, U.S. Customs Service 
5850 San Felir2 St., Suite 500 

Houston, Texas 77057-3012 
(713-953-6964) 


SUPPLEMENTARY INFORMATION: Under 19 CFR 113.38(c\(2), a 
Regional Commissioner of Customs may refuse to accept for filing 
any new bond underwritten by a surety that the Regional Commis- 
sioner finds to be significantly delinquent in more than one district 
within the Region. The Regional Commissioner of Customs, South- 
west Region, found the Travelers Indemnity Company to be delin- 
quent under that regulatory provision. The Regional Commissioner 
notified the surety of the intended action by letter dated January 
12, 1990. 
The text of that letter is as follows: 
Date: January 12, 1990 
File: ENF-4 O:C TFD 
Certified: P 453 820 327 
TRAVELERS INDEMNITY COMPANY 


One Tower Square 
Hartford, CT 06183 


Dear Sir: 

By letter dated December 20, 1989, you were afforded an opportunity to provide 
justification why sanctions should not be imposed. 

Since neither payment nor sufficient justification has been received by January 
11, 1990, the Southwest Region will instruct the District Directors, Southwest Re- 
gion, not to accept any new Travelers Indemnity bonds for a period of five days com- 
mencing 12:01 AM C.S.T. Monday, January 29, 1990, and ending at 11:59 PM Friday, 
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February 2, 1990, or until Travelers Indemnity has tendered payment of its obliga- 
tions to U.S. Customs, whichever is later. 

A copy of this notice is being sent to the Director, Carriers, Drawback and Bonds 
Division, Customs Headquarters, Washington D.C., for publication in the Customs 
Bulletin. Notice will also be given to the importing public by posting a copy of this 
decision in the Southwest Region Customhouses. 

If you have any questions, you may call Theodore F. Doyle, Operations Officer, 
Southwest Region, at (713) 953-6964. 


Sincerely, 
Jous A. Burns 
(for James C. Piatt, Regional Commissioner) 


As required by 19 CFR 113.38, the District Director of Customs 
has notified this Headquarters. 
This Notice notifies the public of the Customs action. 
(BON-1-02) 
Dated: January 29, 1990. 
File: 222037 
JOHN Durant, 
Director, 
Commercial Rulings Division. 


[Published in the Federal Register, February 5, 1990 (55 FR 3787)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 90-1) 


Suarp Etecrronics Corp., PLAINTIFF v. Unitep States, U.S. DEPARTMENT OF 
CoMMERCE, AND Ropert A. MospacHerR, SECRETARY OF COMMERCE, 
DEFENDANTS 


Court No. 88-08-00641 
[Plaintiff's motion for rehearing and reconsideration is denied.]} 


(Decided January 4, 1990) 


Donovan Leisure Newton & Irvine (Peter J. Gartland and Thomas R. Trowbridge, 
ITT) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Meln- 
brencis), for defendants. 


MEMORANDUM OPINION 


Tsouca.as, Judge: Plaintiff, pursuant to Rule 59a) of the Rules of 
this Court, has moved for a rehearing of this Court’s decision and 
order of September 13, 1989 granting defendants’ motion to dismiss 
this action. Sharp Electronics Corp. v. United States, 13 CIT ——, 
Slip Op. 89-129 (September 13, 1989). 

In Sharp, plaintiff sought declaratory judgment with respect to a 
settlement agreement allegedly requiring the use of “traditional 
methodology” in Commerce’s calculation of foreign market value 
and United States prices for appraisement or liquidation. Since 
Commerce had not yet conducted its administrative reviews, the 
court would not speculate whether the “traditional methodology” 
would ultimately be used. Consequently, the court dismissed plain- 
tiffs action as premature. 

By the present motion, plaintiff seeks to have the court reconsid- 
er defendants’ motion to dismiss. Plaintiff contends that subsequent 
developments have altered the factual basis upon which the action 
was decided. Plaintiff's Rehearing Petition at 1. 

After thorough consideration of plaintiffs motion, this Court 
holds that plaintiff has not satisfied the requirements for the grant- 
ing of a rehearing. In light of plaintiffs failure to articulate any of 
the grounds that would justify the granting of a rehearing, plain- 
tiffs motion for rehearing is denied. 
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It is well established that whether a motion for rehearing shall be 
granted or denied lies within the sound discretion of the court. See 
Reynolds Trading Corp. v. United States, 61 CCPA 57, 59, C.A.D. 
1120, 496 F.2d 1228, 1230 (1974); Channel Master, Div. of Avnet, Inc. 
v. United States, 11 CIT 876, 877, 674 F. Supp. 872, 873 (1987), aff'd, 
856 F.2d 177 (Fed. Cir. 1988); Oak Laminates v. United States, 8 CIT 
300, 302, 601 F. Supp. 1031, 1033 (1984), aff'd, 783 F.2d 195 (Fed. 
Cir. 1986). Furthermore, in ruling on a petition for rehearing, a 
court’s previous decision will not be disturbed unless it is “manifest- 
ly erroneous.” United States v. Gold Mountain Coffee, Ltd., 8 CIT 
336, 337, 601 F. Supp. 212, 214 (1984). 

In deciding on a motion to rehear and reconsider a court’s order, 
it is incumbent upon the court to consider whether the movant is 
entitled to a rehearing under the principles of equity law. See 
USCIT R. 59(a\(2); St. Regis Paper Co. v. United States, 13 CIT ——, 
Slip Op. 89-166 (December 11, 1989). Rule 59(a\(2) of the Rules of 
this Court further provides that a rehearing may be granted “for 
any of the reasons for which rehearings have heretofore been grant- 
ed in suits in equity in the courts of the United States.” 

The appropriate grounds for granting a rehearing were set forth 
in W.J. Byrnes & Co. v. United States, 68 Cust. Ct. 358, C.R.D. 72-5 
(1972): 

A rehearing may be proper when there has been some error 
or irregularity in the trial, a serious evidentiary flaw, a discov- 
ery of important new evidence which was not available, even to 
the diligent party, at the time of trial, or an occurrence at trial 
in the nature of an accident or unpredictable surprise or una- 
voidable mistake which severely impaired a party’s ability to 
adequately present its case. In short, a rehearing is a method of 
rectifying a significant flaw in the conduct of the original 
proceeding. 

Id. at 358 (emphasis added). 

Plaintiff has failed to demonstrate any of the grounds which 
would justify the granting of its motion. Plaintiff's motion for re- 
hearing is based upon its assertion that acts subsequent to the dis- 
missal of the action have so altered the circumstances as to warrant 
a rehearing. However, evidence of facts not in existence at the time 
of trial such as evidence which was not available but rather was the 
result of changed conditions since the trial is not regarded as consti- 
tuting grounds for a rehearing or a new trial. 66 C.J.S. New Trial 
§ 101 (1950). 

Plaintiff claims that “[i]f that claim was premature, it certainly 
isn’t any more as a result of recent actions by Commerce.” Plain- 
tiffs Reply Memorandum in Support of its Rehearing Petition at 3. 
It is obvious that plaintiff is referring to facts that were not in exis- 
tence at the time this Court rendered its decision. 
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To constitute newly discovered evidence for which a new trial 
may be granted under Rule 59, the evidence must pertain to facts in 
existence at the time of trial and not to facts that have occurred 
subsequently. See 6A J. Moore, J. Lucas, G. Grother, Jr. Moore’s 
Federal Practice § 59.08(3) (2d ed. 1989). Plaintiff's assertions are 
not of the nature encompassed by newly discovered evidence. To the 
contrary, plaintiffs allegations relate to acts of Commerce allegedly 
occurring after disposition of this action and therefore cannot con- 
stitute the sort of newly discovered evidence that would warrant a 
rehearing of this action. 

As this Court stated in its decision dismissing this action, if Com- 
merce does not use the “traditional methodology” in its administra- 
tive reviews, the question of methodology will be reviewable, under 
28 U.S.C. §1581(c), upon a challenge to the final determination. 
Plaintiff, then, will have an adequate remedy. See Matsushita Elec. 
Indus. Co. v. United States, 12 CIT ——, 688 F. Supp. 617, aff'd, 861 
F.2d 257 (Fed. Cir. 1988). 

Accordingly, plaintiff's motion for rehearing is denied and this 
Court’s previous decision dismissing this action stands. 


(Slip Op. 90-2) 
Hurry Corp., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 83-12-01795 


MEMORANDUM OPINION AND ORDER 


The Customs Service classified certain imported “outer casings” for bicycle tires 
as “[p]neumatic tires: * * * [b]icycle,” under item 772.48, TSUS, with duty at the 
rate of 5% ad val., and certain imported “inner tubes” for bicycle tires as “[t]ubes: 
[blicycle,” under item 772.57, TSUS, with duty at the rate of 15% ad val. Plaintiff 
contests these classifications, and contends that the “outer casings” and “inner 
tubes” constitute an “entirety,” and are properly classifiable as “[p]neumatic tires: 
* * * [blicycle,” under item 772.48, TSUS, with duty at the rate of 5% ad val. Alter- 
natively, plaintiff contests the classification of the “outer casings,” and contends that 
the “outer casings” are properly classifiable as “[t]ires, other than pneumatic tires,” 
under item 772.54, TSUS. Plaintiff moves for summary judgment. Defendant opposes 
the motion and cross-moves for summary judgment. 

Held: The court concludes that there are no genuine issues of material fact. Plain- 
tiff has overcome the presumption of correctness that attaches to the classification 
by Customs. Since the imported “outer casings” and “inner tubes” for bicycle tires 
are properly classifiable as an “entirety” as “[p]neumatic tires: * * * [blicycle,” 
under item 772.48, TSUS, plaintiffs motion for summary judgment is granted, and 
defendant’s cross-motion for summary judgment is denied. 

[Plaintiff's motion for summary judgment granted; defendant’s cross-motion for 
summary judgment denied. ] 
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(Dated January 9, 1990) 


Lamb & Lerch, (Sidney H. Kuflik), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Mark S. 
Sochaczewsky) and (Karen Binder, United States Customs Service, Of Counsel), for 
defendant. 


Re, Chief Judge: The question in this case pertains to the proper 
classification, for customs duty purposes, of certain merchandise im- 
ported from the Republic of Korea, and described on the customs in- 
voices as “outer casings” and “inner tubes,” for bicycle tires. 

The merchandise was classified by the Customs Service under 
separate items of the Tariff Schedules of the United States (TSUS). 
The “outer casings” were classified as “[p]neumatic tires: * * * 
[blicycle,” under item 772.48, TSUS, with duty at the rate of 5 per 
centum ad valorem. The “inner tubes” were classified as “[t]ubes: 
[b]icycle,” under item 772.57, TSUS, with duty at the rate of 15 per 
centum ad valorem. 

Plaintiff protests these classifications, and contends that the im- 
ported merchandise, i.e., both the “outer casings” and the “inner 
tubes,” constitutes an “entirety” that is properly classifiable as 
“{p]neumatic tires: * * * [b]icycle,” under item 772.48, TSUS, with 
duty at the rate of 5 per centum ad valorem. In the alternative, 
plaintiff contends that if the court holds that the imported mer- 
chandise is not to be classified as an “entirety,” then the “outer cas- 
ings” are properly classifiable as “[t]ires, other than pneumatic 
tires,” under item 772.54, TSUS, with duty at the rate of 3.1 per 
centum ad valorem. 

The parties have stipulated the pertinent facts. Admittedly, the 
imported merchandise consists of “outer casings,” “inner tubes,” 
and “rim strips,” for bicycle tires. Plaintiff, however, does not con- 
test the classification of the “rim strips,” which were classified as 
“{ojther parts of bicycles,” under item 732.42, TSUS, with duty at 
the rate of 14.2 per centum ad valorem. 

The merchandise, which was included in a single entry, consists 
of six “part numbers,” each of a different size and style, with equal 
numbers of “outer casings” and “inner tubes” of each part number. 
The “outer casings” and “inner tubes” of each part number are 
“matched and compatible for purposes of sizing, volumetric content 
and valve stem sizing.” The “outer casings” provide “structural 
strength and durability to the * * * bicycle tire,” and the tread of 
the “outer casings” supply “traction and handling for the bicycle.” 
The “inner tubes” “hold[ ] and maintain{ ] the pressurized air, [and] 
provide[ ] a cushion of air to support the bicycle as it is propelled 
along the surface.” The parties have specifically agreed that “[iJn 
its imported condition and without an inner tube, plaintiff's * * * 
outer casing cannot contain and maintain pressurized air.” 

The pertinent statutory provisions of the tariff schedules are as 
follows: 
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“Outer Casings” Classified Under: 
Schedule 7, Part 12, Subpart C: 


Tires, and tubes for tires, of rubber or plastics: 


Pneumatic tires: 
* &* * 


772.48 Bicycle 5% ad val. 
“Inner Tubes” Classified Under: 
Schedule 7, Part 12, Subpart C: 
Tires, and tubes for tires, of rubber or plastics: 


ok * 
Tubes: 


772.57 Bicycle 15% ad val. 
Claimed as an “Entirety” Under: 
Schedule 7, Part 12, Subpart C: 


Tires, and tubes for tires, of rubber or plastics: 
Pneumatic tires: 
ed * 


* * 


772.48 Bicycle 5% ad val. 
Plaintiff's Alternative Claim for the “Outer Casings”: 
Schedule 7, Part 12, Subpart C: 


Tires, and tubes for tires, of rubber or plastics: 
* * * 


*” * * * 


772.54 Tires, other than pneumatic tires............ 3.1% ad val. 


In essence, therefore, the question presented is whether the “out- 
er casings” have been properly classified by Customs as 
“(p]neumatic tires: * * * [b]icycle,” under item 772.48, TSUS, and 
the “inner tubes” as “[t]ubes: [blicycle,” under item 772.57, TSUS, 
or whether the “outer casings’ and “inner tubes” are properly clas- 
sifiable as an “entirety,” as [p]neumatic tires: * * * [b]icycle,” under 
item 772.48, TSUS, as claimed by plaintiff. Alternatively, if the 
court holds that the imported merchandise, consisting of the “outer 
casings” and “inner tubes,” does not constitute an “entirety,” the 
question presented is whether the “outer casings” are properly clas- 
sifiable as “[t]ires, other than pneumatic tires,” under item 772.54, 
TSUS, as claimed by plaintiff. 

In order to decide these questions the court must consider 
“whether the government’s classification is correct, both indepen- 
dently and in comparison with the importer’s alternative.” Jarvis 
Clark Co. v. United States, 733 F.2d 873, 878, reh’g denied, 739 F.2d 
628 (Fed. Cir. 1984). Pursuant to 28 U.S.C. § 2639(a\(1) (1982), the 
government’s classification is presumed to be correct, and the bur- 
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den of proof is upon the party challenging the classification. See 
Jarvis Clark Co., 733 F.2d at 876. 

Contending that there are no genuine issues of material fact, both 
parties move for summary judgment pursuant to Rule 56 of the 
Rules of this court. Upon examining the pertinent tariff schedules, 
relevant case law, lexicographic definitions, and supporting papers, 
the court concludes that there are no genuine issues of material 
fact, that plaintiff has successfully rebutted the presumption of cor- 
rectness that attaches to the classification by Customs, and that the 
bicycle “outer casings” and bicycle “inner tubes” are properly clas- 
sifiable as an “entirety” as ‘“[p]neumatic tires: * * * [blicycle,” 
under item 772.48, TSUS. Hence, plaintiff's motion for summary 
judgment is granted, and defendant’s cross-motion for summary 
judgement is denied. 

On a motion for summary judgment, it is the function of the 
court to determine whether there are any factual disputes that are 
material to the resolution of the action. See Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242, 247-48 (1986). Furthermore, “[t]he court 
may not resolve or try factual issues on a motion for summary judg- 
ment.” Phone-Mate, Inc. v. United States, 12 CIT ——, 690 F. Supp. 
1048, 1050 (1988), aff'd, 867 F.2d 1404 (Fed. Cir. 1989). The court 
may grant a motion for “summary judgment * * * against a party 
who fails to present sufficient evidence ‘to establish the existence of 
an element essential to that party’s case, and on which that party 
will bear the burden of proof at trial.’” Liberty Lobby, Inc. v. Rees, 
852 F.2d 595, 598 (D.C. Cir. 1988) (citing Celotex Corp. v. Catrett, 477 
US. 317, 322 (1986)), cert. denied, 109 S. Ct. 1118 (1989). In ruling 
on cross-motions for summary judgment, if no genuine issues of ma- 
terial fact exist, the court must determine whether either party “is 
entitled to a judgment as a matter of law.” USCIT R. 56(d). 

In support of its motion, plaintiff contends that the bicycle “outer 
casings” and bicycle “inner tubes,” “properly matched to function 
together on a bicycle, and * * * imported together in equal num- 
bers, are together classifiable under item 772.48, TSUS, as a bicycle 
pneumatic tire.” More specifically, plaintiff contends that the “out- 
er casings” cannot be classified separately as “[p]neumatic tires: 
* * * [blicycle,” because “the term pneumatic refers to the ability to 
inflate an article [and] [i]t is a stipulated fact that the * * * outer 
casing * * * is unable to contain and maintain pressurized air with- 
out an inner tube.” (emphasis in original). 

In upholding Customs’ classification, the defendant maintains 
that “while [plaintiff] argues that a bicycle pneumatic tire, by defi- 
nition, incorporates a tube, and cites definitions in support of its 
claim, those definitions cannot prevail over congressional intent.” 
(citation omitted). Defendant submits that “it is apparent that Con- 
gress intended that [bicycle] tires (outer casings) and [bicycle] tubes 
were to be classified separately under the TSUS * * *.” 
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It is evident from the stipulated facts and submissions that there 
is no material issue of fact in dispute, but rather, an issue of law. 
Namely, the parties dispute whether item 772.48, TSUS, for 
“[p]neumatic tires: * * * [b]icycle,” encompasses or provides for 
“outer casings” of a pneumatic tire even though without the corre- 
sponding “inner tube,” the “outer casing” cannot maintain pres- 
surized air or serve as a bicycle tire. 

It is fundamental that the meaning of terms used in the TSUS is 
“a question of law.” Convertors Div. of Am. Hosp. Supply Corp. v. 
United States, 861 F.2d 710, 712 (Fed. Cir. 1988). Hence, since the 
question presented is one of law, the court may grant an appropri- 
ate motion for summary judgment. 

It is basic in customs law that “it is the function of the court to 
interpret the tariff acts in a manner that will fulfill or carry out the 
intent of Congress.” Phone-Mate, Inc. v. United States, 12 CIT ——, 
690 F. Supp. 1048, 1051 (1988) (citing Sandoz Chem. Works, Inc. v. 
United States, 43 CCPA 152, 156, C.A.D. 623 (1956)), aff'd, 867 F.2d 
1404 (Fed. Cir. 1989). This court has repeatedly stated that “[t]he in- 
itial source for the determination of congressional intent is the spe- 
cific language of the tariff provision, which is to be given its com- 
mon or commercial meaning.” Jd. (citing Ameliotex, Inc. v. United 
States, 65 CCPA 22, 25, C.A.D. 1200, 565 F.2d 674, 677 (1977)). In 
this case, the parties have stipulated that “[t]here is no special com- 
mercial designation of the term ‘pneumatic bicycle tire’ different 
from the common meaning of said term.” Hence, as is stated in Pis- 
torino & Co. v. United States, 82 Cust. Ct. 168, 175-76, C.D. 799 
(1979), “it is well established in customs law that the common 
meaning of a term used in the tariff laws is a question of law to be 
determined by the court.” 

In support of its contention that the bicycle “outer casings” are 
not within the common meaning of bicycle “pneumatic tire,” plain- 
tiff has presented lexicographic materials that uniformly define 
“pneumatic” as holding or containing pressurized air. There is no 
question that the parties have stipulated that the “outer casings” 
cannot accept or maintain pressurized air without a corresponding 
“inner tube.” 

According to Webster’s New Twentieth Century Dictionary of the 
English Language, “pneumatic” means “of or containing wind, air, 
or gases,” or “worked by or filled with compressed air.” Webster’s 
New Twentieth Century Dictionary of tha English Language 1386 
(2d ed. 1961). Plaintiff also cites Webster’s New International Dic- 
tionary of the English Language, which defines “pneumatic” as 
“olf, pertaining to, or using, air or wind, * * *. [s]peciffically]: * * * 
[mJoved or worked, as a tool, by pressure of air either by a percus- 
sive action * * * or by a rotary action[,] * * * [aldapted for holding 
compressed air; inflated with air.” Webster’s New International Dic- 
tionary of the English Language 1898 (2d ed. 1945). 
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Plaintiff also presents definitions or descriptions of “pneumatic 
tire” to indicate that a pneumatic tire contains both an outer cover- 
ing and an “inner tube.” According to one source, “[p]neumatic 
tyres have been subdivided into two great classes: Single-tube tyres, 
in which an endless tube is made air-tight, and sufficiently strong to 
resist the air pressure; [and] Compound tyres, consisting of two 
parts—an inner air-tube and an outer-cover.” A. Sharp, Bicycles & 
Tricycles: An Elementary Treatise on Their Design and Construction 
494 (1896). Plaintiff also cites the Dictionary of Rubber Technology, 
which defines a “Pneumatic Tyre,” in pertinent part, as “[a]n as- 
sembly of outer cover (or tyre) fitted with inner tube and mounted 
on a metal rim or wheel; the inner tube is inflated with air under 
pressure which supports the load of the vehicle.” A. Craig, Diction- 
ary of Rubber Technology 118 (1969). 

In addition, in support of its contentions, plaintiff cites language 
from two encyclopedias. The Encyclopedia Britannica states that 
“(t]he necessity for a ready means of repair resulted in tires taking 
the form of a separate inflatable inner tube with a detachable outer 
cover.” 22 Encyclopedia Britannica 14 (1970). In a section of the 
same article, entitled “Tire Construction,” there are two sub-head- 
ings, entitled “Casings” and “Inner Tubes.” See id. at 15. In the con- 
text of automotive tires, the McGraw-Hill Encyclopedia of Science 
and Technology notes that “[t]he principal type of tire in use today 
on automotive vehicles is the pneumatic tire, comprising an outer 
case or shoe, either sealed to the rim of the wheel to contain air 
under pressure, or fitted with a separate inner tube that contains 
the air.” 13 McGraw-Hill Encyclopedia of Science and Technology 
651 (1966). 

Plaintiff further stresses that “[h]istorically, pneumatic tires have 
always had the ability to accept and maintain pressurized air.” Re- 
lying on The Old Timers Tire Guide, plaintiff notes that “as far 
back as 1891 a pneumatic tire could consist of single tube type 
(tubeless tire) or a casing and tube together.” See The Old Timers 
Tire Guide 16-17 (1976). Plaintiff also cites the Tire Guide’s defini- 
tion of “pneumatic tire,” which describes it as “contain[ing] the gas 
or fluid that sustains the load.” Jd. at definition section. 

In addition to lexicographic sources, plaintiff submits other au- 
thorities and materials. Plaintiff presents four affidavits, of persons 
experienced in the manufacture or design of bicycles. The affiants 
state that, based on their educational and work experience, the im- 
ported “outer casings” are not “pneumatic tires.” The affiants ex- 
plain that a “pneumatic tire” must be able to hold pressurized air, 
and conclude that only with the addition of matching “inner tubes” 
do the “outer casings” become “pneumatic tires.” Plaintiff also cites 
a series of four patents “which indicate by their descriptive lan- 
guage that a pneumatic tire must be able to contain pressurized 
air.” Plaintiff also presents a regulation of the National Highway 
Traffic Safety Administration which defines a “pneumatic tire” for 
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automobiles as “a mechanical device made of rubber, chemicals, 
fabric and steel or other materiais, which, when mounted on an au- 
tomotive wheel, provides the traction and contains the gas or fluid 
that sustains the load.” 49 C.F.R. §571.109(S3) (1988) (emphasis 
added). 

Based on the lexicographic sources and the other materials sub- 
mitted by plaintiff, it cannot seriously be disputed that the common 
meaning of a “pneumatic tire” is of a device with the ability to hold 
or maintain pressurized air. Indeed, the parties have stipulated that 
the imported bicycle “outer casing” “cannot contain and maintain 
pressurized air.” Hence, it is clear that the imported bicycle “outer 
casings” are not within the common meaning of bicycle “pneumatic 
tires.” 

Nevertheless, defendant cities language from a Summary of 
Trade and Tariff Information in support of its claim that “outer 
casings” for pneumatic tires are synonymous with “pneumatic 
tires” for customs classification purposes. In a paragraph entitled 
“Pneumatic Tires,” the Summary states that “[t]here are both tube- 
less tires and tires which require tubes * * *.” United States Inter- 
national Trade Commission, Summary of Trade and Tariff Informa- 
tion, Tires and Tubes, TSUS Item Nos. 772.45-.60, publ. 841, p.3 
(March 1981). It also describes “inner tubes” as “currently being 
produced * * * for use in bicycle tires * * *.” Jd. at 6. 

Defendant concludes that “(t]he Summary * * * indicates that 
tubes and tires are separate commodities, and so should not be con- 
sidered an entirety * * *.” The Summary, however, which was dated 
1981, “carries little if any weight since this report is subsequent to 
the enactment of the involved provisions.” J. Gerber & Co. v. United 
States, 65 Cust. Ct. 347, 350, C.D. 4101 (1970). Furthermore, the cit- 
ed language from the Summary does not contradict plaintiff's con- 
tention that the common meaning of “pneumatic tire” is a device 
that can hold or maintain pressurized air. 

Plaintiff maintains that the “outer casings” and “inner tubes,” 
imported in equal numbers, meet all the requisites for classification 
as “entireties.” In support of its position, plaintiff cites the doctrine 
of “entireties,” which states that: 


“if there are imported in one importation separate entities, 
which by their nature are che lnalivadnaled to be used as a 
unit, or to be joined together by mere assembly, and in such use 
or joining the individual identities of the separate entities are 
subordinated to the identity of the combined entity, duty will 
be imposed upon the entity they represent.” 


Karoware, Inc. v. United States, 77 Cust. Ct. 112, 125, C.D. 4681, 427 
F. Supp. 402, 411 (1976) (quoting Donalds Ltd. v. United States, 32 
Cust. Ct. 310, 315, C.D. 1619 (1954)), aff'd, 65 CCPA 1, C.A.D. 1197, 
564 F.2d 77 (1977). 
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Plaintiff submits that it is clear that, ‘““when imported and used 
together,” the “outer casings” and “inner tubes” “merge into a new 
article of commerce—that of a pneumatic tire.” Hence, plaintiff 
contends that the stipulated facts, which pertain to the imported 
merchandise which arrived in a single entry, bring the “outer cas- 
ings” and “inner tubes” squarely within the doctrine of 
“entireties.” 

Plaintiff finds no difficulty in explaining the separate provision 
for “inner tubes.” Plaintiff states that the reason for a separate 
tariff provision for inner tubes is that “when inner tubes are im- 
ported separately they are classifiable under a tariff provision for 
inner tubes, but when imported with an appropriately matched 
* * * outer casing, the two together are classifiable as a pneumatic 
tire.” 

In further support of its contention, plaintiff cites Phone-Mate, 
Inc. v. United States, 12 CIT ——, 690 F. Supp. 1048 (1988), aff'd, 
867 F.2d 1404 (Fed. Cir. 1989), in which this court held that the ex- 
istence of a separate eo nomine provision did not preclude the appli- 
cation of the “entireties” doctrine. 

In Phone-Mate, the imported merchandise consisted of combina- 
tion telephone and answering machine devices. The Customs Ser- 
vice classified the merchandise as “ ‘[t]elephone sets and other ter- 
minal equipment and parts thereof,’ ” under item 684.58, TSUS. 690 
F. Supp. at 1049. Plaintiff contested the classification and contend- 
ed that the merchandise was properly classifiable as “ ‘[o]ther: arti- 
cles designed for connection to telegraphic or telephonic apparatus 
or instruments or to telegraphic or to telephonic networks,’ ” under 
item 688.41, TSUS. Jd. 

The plaintiff, in Phono-Mate, in support of its contention, asserted 
“that the imported merchandise is not classifiable under item 
684.58, TSUS, because answering machines are provided for else- 
where in the tariff schedules under item 685.39.” 690 F. Supp. at 
1052. In rejecting plaintiffs argument, the court stated that: 


[t]he fact that answering machines, are provided for in item 
685.39 of the tariff schedules, merely indicates that the - -le- 
phone answering machines, when they are imported separately, 
are classifiable under that provision. It does not change the fact 
that telephone answering machines, when they are imported 
combined with telephones, “constitute an integrated unit,” and 
as a combined unit are classifiable under item 684.58, TSUS. 


Id. (emphasis added). 

Relying on the holding and language in Phone-Mate, plaintiff, in 
its brief in this case, states that Phone-Mate “simply reflects the 
fact that when inner tubes are imported by themselves * * *, they 
are classifiable separately as inner tubes under item 772.57, 
TSUS[,]” and “does not mean that inner tubes must be separately 
classified when imported together with * * * outer casings.” Hence, 
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despite the existence of an eo nomine provision for “[t]ubes: 
[blicycle,” under item 772.57, TSUS, the bicycle “outer casings” and 
bicycle “inner tubes” may be classified as “entireties.” 

Additional support for the legal position urged by plaintiff is 
found in the case of Miniature Fashions, Inc. v. United States, 52 
Cust. Ct. 26, C.D. 2429 (1964), rev'd, 54 CCPA 11, C.A.D. 894 (1966). 
In Miniature Fashions, the imported merchandise consisted of “‘cer- 
tain so-called cabana sets, consisting of children’s apparel in the 
form of shorts and design-matched uppers * * *.” 52 Cust. Ct. at 26. 
The merchandise was classified by the Customs Service under sepa- 
rate provisions. The “uppers” were classified “within the [eo 
nomine] provision for shirts in paragraph 919 of the Tariff Act of 
1930, as modified * * *.” Id. The “shorts” were classified ‘‘as other 
articles of wearing apparel in said paragraph 919, as so modified 
* * *” Td. Plaintiff protested the classifications and contended “that 
said sets are not separably dutiable as shirts and other articles of 
wearing apparel, but, in fact, and in contemplation of law, consist of 
units which are dutiable, as entireties, * * * as other articles of 
wearing apparel, in said paragraph 919, as modified * * *.” Id. 

In Miniature Fashions, in sustaining the Customs Service, the 
Customs Court observed that: 


[t]he articles which are claimed to represent an entirety are a 
shirt and a pair of shorts, color-, pattern-, and fabric-matched to 
form an article of commerce generally distributed in the mar- 
kets of this country as a cabana set. When in use, however, and 
notwithstanding that they are designed to present an attractive 
appearance as a coordinated beach outfit, the functions of the 
separate parts are no different from what they would otherwise 
be if not so attractively combined. The shirt remains a shirt, 
the shorts remain shorts. 


Id. at 30. Hence, the Customs Court denied plaintiffs protest, and 
determined that plaintiffs “contention that the instant importation 
consists of articles dutiable as entireties [was] without merit.” Jd. at 
31. 

On appeal, in a seminal opinion on the doctrine of “entireties,” 
the Court of Customs and Patent Appeals reversed. The appellate 
court stated that the imported cabana sets were “designed and sold 
exclusively as a unit.” 54 CCPA at 18. Noting that “[t]he upper por- 
tions are not imported as separate shirts|,]” the appellate court de- 
termined that “the upper portion of the imported sets is more prop- 
erly classified under paragraph 919 as part of an entirety of cloth- 
ing rather than as a shirt under [the eo nomine provision in] the 
same paragraph.” Jd. 

Citing the principle of customs law that “the legislative history 
may be dispositive of an issue over common meaning{,]” Schott Opti- 
cal Glass, Inc. v. United States, 67 CCPA 32, 34, C.A.D. 1239, 612 
F.2d 1283, 1285 (1979), the defendant submits that, regardless of the 
common meaning of “pneumatic tire,” “[a]scertaining congressional 
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intent with respect to the meaning of pneumatic bicycle tire re- 
quires an examination of certain court decisions prior to the enact- 
ment of the TSUS.” Prior to the enactment of the TSUS in 1962, 
imported merchandise was classified under the Tariff Act of 1930. 
The parties have differing interpretations of two Customs Court 
cases, Spiegel Bros. v. United States, 8 Cust. Ct. 340, C.D. 634 (1942), 
and F.A. Baker Co. v. United States, 17 Cust. Ct. 41, C.D. 1017 
(1946), which dealt with the tariff classification of “outer casings” 
and “inner tubes” for bicycle tires. These cases were decided under 
the Tariff Act of 1930. 

In Spiegel Bros. v. United States, 8 Cust. Ct. 340, C.D. 634 (1942), 
the imported merchandise consisted of equal numbers of “outer cas- 
ings” and corresponding “inner tubes,” for bicycles. The Customs 
Service classified the “inner tubes” “as parts of bicycles,” under 
paragraph 371 of the tariff Act of 1930. Id. at 340. The opinion does 
not reveal under what provision Customs classified the ‘“‘outer cas- 
ings.” Plaintiff contested the classification of the “inner tubes” and 
contended that the “outer casings” and “inner tubes” should have 
been classified, as an “entirety,” as “ ‘bicycle tires composed wholly 
or in chief value of rubber,’” under paragraph 1537(b). Id. In Spie- 
gel Bros., the government stipulated at oral argument “ ‘that one of 
said casings and one of said inner tubes constitute a complete bicy- 
cle tire; that said pneumatic bicycle tire casings cannot be used as a 
bicycle tire without an inner tube; that said inner tubes cannot be 
used on a bicycle without a pneumatic casing * * *.’” Jd. at 340-41. 
The Customs Court, in reversing the classification of the Customs 
Service, stated that “the * * * rubber inner tubes for bicycle tires, 
and the accompanying outer casings * * *, are entireties, and as 
such are properly * * * [classifiable] under the provision in para- 
graph 1537(b) of the Tariff Act of 1930 for bicycle tires composed 
wholly or in chief value of rubber’ * * *.” Jd. at 342. 

The Customs Service sought to limit the holding of the Spiegel 
Bros. case to the facts of that case. In Rubber inner tubes for bicycle 
tires, T.D. 50706, 78 Treas. Dec. 59, 59-60 (1942), Customs officials 
were directed to “classify future importations of * * * bicycle tires 
(casings or shoes) in chief value of rubber under paragraph 1537(b) 
of the tariff act * * * and inner tubes for bicycles under paragraph 
371, * * * pending a decision in a new case.” 

In F.A. Baker Co. v. United States, 17 Cust. Ct. 41, C.D. 1017 
(1946), plaintiff challenged Customs’ policy of classifying separately 
imported bicycle “outer casings” and bicycle “inner tubes.” In F.A. 
Baker, the imported merchandise consisted of four styles, of differ- 
ent sizes, of “outer casings” and “inner tubes,” for bicycle tires. 
Each style had unequal numbers of “outer casings” and “inner 
tubes.” The Customs Service classified the “inner tubes” as “parts 
of bicycles,” under paragraph 371 of the Tariff Act of 1930. Jd. at 
42. The opinion does not reveal under what provision Customs clas- 
sified the “outer casings.” Plaintiff contested the classification of 
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the “inner tubes” and contended that the “outer casings” and “in- 
ner tubes” should have been classified, as an “entirety,” as “ ‘bicy- 
cle tires composed wholly or in chief value of rubber,’ ” under para- 
graph 1537(b). Id. 

In F.A. Baker, the government presented the testimony of repre- 
sentatives of rubber-manufacturing companies. In sum, the wit- 
nesses testified that: 


there is a well-recognized trade distinction between a tire or 
casing and its inner tube; that the words “tire” and “casing” 
are synonymous terms used interchangeably to denote one and 
the same thing; * * * that a bicycle tire is the outer covering or 
casing in which the inner tube is inserted and inflated when in 
actual use on bicycles. 


Id. at 43. The Customs Court, in the F.A. Baker case, held that the 
imported “inner tubes” had been properly classified by Customs, as 
parts of bicycles, under paragraph 371 of the Tariff Act of 1930. See 
id. at 47. 

On the basis of the holding in F.A. Baker, defendant states that, 
when the TSUS was enacted, “[clasings were considered bicycle 
tires under paragraph 1537(b) * * * and inner tubes were classified 
as bicycle parts under paragraph 371 * * *.” Defendant notes that, 
in enacting the TSUS, Congress “kept the provision for bicycle tires 
(item 772.48, TSUS) as well as for parts of bicycles (items 
732.30—732.60, TSUS) [and] [t]he inner tube for a bicycle was given 
its own provision under item 772.57, TSUS.” Hence, according to de- 
fendant, “it is apparent that Congress interled that tires (outer cas- 
ings) and tubes were to be classified separately under the TSUS, as 
they had been under the old law.” 

Despite defendant’s assertions, it is not clear that, at the time of 
the enactment of the TSUS, bicycle “outer casings” and “inner 
tubes” were classified separately. In F.A. Baker, since the imported 
“outer casings” and “inner tubes” were not of the same style and 
were incompatible, the case is of doubtful relevance. In Spiegel 
Bros., however, as in the present case, the “outer casings” and “in- 
ner tubes” were of the same size or style, and were imported in 
equal numbers. Furthermore, in Spiegel Bros., as in the present 
case, the parties have stipulated that the “outer casings” cannot be 
used as bicycle tires without the corresponding “inner tubes.” In 
this case the parties have stipulated that “without an inner tube, 
plaintiffs * * * outer casing cannot contain and maintain pres- 
surized air.” 

It is also noteworthy that, in F.A. Baker, the Customs Court was 
careful not to reverse its holding in Spiegel Bros., and, indeed, stat- 
ed that the decision in Spiegel Bros. “‘was entirely proper, based on 
the facts there presented * * *.” F.A. Baker, 17 Cust. Ct. at 47. 
Clearly, the present case is more closely analogous to the Spiegel 
Bros. case, then to F.A. Baker. 
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From a review of the stipulated facts, it is clear that the imported 
merchandise in issue fully meets or complies with all the requisites 
for the application of the doctrine of “entireties.” The “outer cas- 
ings” and “inner tubes,” which were included in one entry, were 
“imported in one importation.” Donalds Ltd., 32 Cust. Ct. at 315. 
The “outer casings” and “inner tubes,” which were “matched and 
compatible for purposes of sizing, volumetric content and valve 
stem sizing[,]” were “obviously intended to be used as a unit, [and] 
to be joined together by mere assembly.” Jd. Moreover, both the 
“outer casings” and “inner tubes” serve indispensable roles as nec- 
essary parts of a bicycle tire. The “outer casing” “gives structural 
strength and durability to the pneumatic bicycle tire[,] [and] * * * 
provides traction and handling for the bicycle.” The “inner tube” 
“holds and maintains the pressurized air within the * * * outer cas- 
ing{[,] [and] * * * also serves the purpose of affixing the * * * outer 
casings to the bicycle wheel rim * * *.” Thus, as combined, “the in- 
dividual identities of the [‘outer casings’ and ‘inner tubes’] are sub- 
ordinated to the identity of the combined entity.” Donalds Litd., 32 
Cust Ct. at 315. Hence, this is not a case where modifications or ex- 
ceptions are sought or required for the application of the longstand- 
ing customs doctrine of “entireties.” See KMW Johnson, Inc. v. 
United States, 13 CIT——, Slip Op. 89-178 at 10 (Dec. 28, 1989). 


CONCLUSION 


In view of the foregoing, it is the determination of the court that 
plaintiff has overcome the presumption of correctness that attaches 
to the classification by Customs, and that the bicycle “outer cas- 
ings” and bicycle “inner tubes” are properly classifiable as an “en- 
tirety” as “[p]neumatic tires: * * * [b]icycle,’ under item 772.48, 
TSUS. Accordingly, plaintiffs motion for summary judgment is 
granted, and defendant’s cross-motion for summary judgment is 
denied. 


(Slip Op. 90-3) 
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MEMORANDUM OPINION 


TsoucaLas, Judge: This case is before the Court on defendant’s mo- 
tion to dismiss the complaint on the ground of double jeopardy. The 
complaint alleges defendants imported forty-three entries of steel 
products into the United States in violation of 19 U.S.C. § 1592 
(1988), and seeks to recover maximum penalties allowed under the 
statute. 

Defendants argue that in light of the punishment the defendants 
sustained in a prior criminal prosecution in connection with the 
same conduct, a civil penalty in the amount the Government de- 
mands would violate the Double Jeopardy Clause’s prohibition 
against multiple punishments. Specifically, the defendants assert 
that the Government’s demand for the maximum relief “is not ra- 
tionally related to the goal of making the Government whole, and is 
so extreme and divorced from the Government’s damages and ex- 
penses so as to constitute punishment, the imposition of which 
would violate the defendants’ double jeopardy protections.” Defend- 
ants’ Memorandum in Support of Motion to Dismiss at 2. 


BACKGROUND 


On October 8, 1986, defendant Valley Steel Products Company 
(VSPC)! was criminally charged in the United States District Court 
for the Eastern District of Missouri with conspiracy to violate cer- 
tain statutes, 18 U.S.C. §§ 542, 1001, 1341, and 1343, and 19 U.S.C. 
§§ 1481, 1485, 1592, and 1673-1677, in violation of the general crim- 
inal conspiracy statute, 18 U.S.C. §371, which prohibits “con- 
spir[acy] either to commit any offense against the United States, or 
to defraud the United States, or any agency thereof.” The criminal 
information alleged that VSPC conspired to defraud the United 
States in the importation of forty-three entries of steel products into 
the United States by submitting to the United States Customs Ser- 
vice entry documents with material false and fraudulent statements 
and omissions of material fact. The Government sought to prove 
that VSPC failed to disclose the payment of rebates or refunds on 
the imported steel products, thereby inflating their reported prices, 
in order to circumvent the Trigger Price Mechanism. Under the 
Mechanism, the prices of imported steel products are monitored to 
detect dumping: if steel was sold below “the trigger price,” an an- 
tidumping duty investigation could be initiated. 

Defendant pleaded nolo contendere to the criminal information. 
On November 14, 1986, the District Court sentenced the defendant 
and imposed a criminal fine of $10,000. Judgment and Probation/ 
Commitment Order, Exhibit A, Plaintiff's Opposition to Defendants’ 
Motion to Dismiss the Complaint. 


IVSPC, a United States fabricator and supplier of steel, is a wholly-owned subsidiary of Valley Industries, Inc 
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Thereafter, on August 26, 1988, the Government brought the pre- 
sent action in this Court against VSPC and its parent company, 
Valley Industries, Inc., under 19 U.S.C. § 1592. Subsection (a) of the 
statute provides for civil sanction against “[a] person [who], by 
fraud, gross negligence, or negligence * * * enter{(s], introduce[s], or 
attempt[s] to enter or introduce any merchandise into the com- 
merce of the United States by means of” material false statements 
or omissions of material fact. Liability may be found “[w]ithout re- 
gard to whether the United States is or may be deprived of all or a 
portion of any lawful duty.” 

The remedial provision of the statute, 19 U.S.C. § 1592(c\1), 
states: “A fraudulent violation of [the statute] is punishable by a 
civil penalty in an amount not to exceed the domestic value of the 
merchandise.” The standards for the remaining alternative counts 
of liability are: 


(2) Gross negligence: 
A grossly negligent violation of subsection (a) of this section 
is punishable by a civil penalty in an amount not to exceed— 


(A) The lesser of— 


(i) the domestic value of the merchandise, or 
(ii) four times the lawful duties of which the United 
States is or may be deprived, or 


(B) if the violation did not affect the assessment of duties, 
40 percent of the dutiable value of the merchandise. 


(3) Negligence: 
A negligent violation of subsection (a) of this section is pun- 
ishable by a civil penalty in an amount not to exceed— 


(A) the lesser of— 


(i) the domestic value of the merchandise, or 
(ii) two times the lawful duties of which the United 
States is or may be deprived, or 


(B) if the violation did not affect the assessment of duties, 
20 percent of the dutiable value of the merchandise. 


The Government has prayed in the alternative for recovery of the 
maximum penalty permitted for each of the three levels of liability 
set forth in 19 U.S.C. § 1592. Therefore, the Government seeks, in 
the case of fraud, civil damages in the amount of $13,452,479.00, 
which represents the total domestic value of the imported merchan- 
dise. If gross negligence is found, the Government prays for a recov- 
ery of $4,014,584.00, or forty percent of the dutiable value of the 
forty-three consumption entries of steel in question. Alternatively, 
in case of negligence, the Government requests $2,007,292.00, which 
reflects twenty percent of the dutiable value of the subject 
merchandise. 
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DIscussION 


The Double Jeopardy Clause prohibits multiple punishments for 
the same conduct. See, e.g., North Carolina v. Pearce, 395 U.S. 711, 
717 (1969). In general, there is no double jeopardy in the civil en- 
forcement of a remedial sanction. See e.g., Helvering v. Mitchell, 303 
U.S. 391 (1938); United States ex rel. Marcus v. Hess, 317 U.S. 537 
(1943); Rex Trailer Co. v. United States, 350 U.S. 148 (1956). In Unit- 
ed States v. Halper, 109 S.Ct. 1892 (1989), the Supreme Court deter- 
mined that “in a particular case a civil penalty authorized by the 
[statute] may be so extreme and so divorced from the Government’s 
damages and expenses as to constitute punishment.” Jd. at 1898. A 
penalty assessed in a civil proceeding qualifies as “punishment” 
when “a defendant who already has been punished in a criminal 
prosecution [is] subjected to an additional civil sanction to the ex- 
tent that the second sanction may not fairly be characterized as re- 
medial, but only as a deterrent or retribution.” Jd. at 1902. Apply- 
ing this rule to the facts in Halper,” the Supreme Court concluded 
that the Double Jeopardy Clause was violated. 

Defendants argue that a similar conclusion must be reached in 
this case, because “(t]he facts of this case fall squarely within those 
facts discussed in Halper, and involve the very same injustices 
which Halper sought to address.” Defendants’ Memorandum in Sup- 
port of Motion to Dismiss at 7-8. 

In the Court’s opinion, the defendants have overread the applica- 
bility of Halper to civil recovery actions brought under 19 U.S.C. 
§ 1592. What the Supreme Court announced in Halper was “a rule 
for the rare case, * * * where a fixed-penalty provision subjects a 
prolific but small-gauge offender to a sanction overwhelmingly dis- 
proportionate to the damages he has caused.” Jd. at 1902 (emphasis 
added). With a fixed penalty provision, it is possible to reasonably 
anticipate whether a civil sanction, when imposed, “is so divorced 
from any remedial goal that it constitutes ‘punishment’ for the pur- 
pose of double jeopardy analysis.” Jd. at 1899. Unlike the situation 
in Halper, the remedial formula authorized under 19 U.S.C. § 1592 
does not fix a civil penalty; rather, it establishes the maximum pen- 
alty which is the domestic or dutiable value of the merchandise, 
and gives the Court discretionary authority to determine the size of 
such penalty. Therefore, the rule in Halper cannot serve as the ba- 
sis for dismissing this action; the amount of civil penalty remains to 
be assigned by the Court consistent with its sound discretion.’ 


2In Halper, the defendant submitted inflated medicare claims on 65 occasions, demanding reimbursement at 
the rate of $12 per claim which only $3 was reimbursable for each claim. Defendant was convicted of 65 counts of 
submitting false claims in violation of the criminal false-claims statute, 18 U.S.C. § 287, and sentenced to impris- 
onment for two years and fined $5,000. The Government subsequently brought an action against Halper under 
the civil False Claims Act, 31 U.S.C. §§ 3729-3731, which authorizes a mandatory “civil penalty of $2,000, an 
amount equal to 2 times the amount of damages the Government sustains, because of the act of that person and 
costs of the civil action.” § 3729. The Act thus commanded a penalty of more than $130,000 from the defendant. 

3Because the Court's opinion on this issue, which corresponds with the Government’s position, disposes of the 
present motion, the Court does not discern the necessity of addressing the Government's three other rebuttal ar- 
guments for denying the motion 
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The remedial scheme under 19 U.S.C. § 1592 is comparable to a 
form of liquidated damages, the type of sanction for which Halper 
expressed an approval. The Government “may demand compensa- 
tion according to somewhat imprecise formulas, such as reasonable 
liquidated damages or a fixed sum plus double damages, without be- 
ing deemed to have imposed a second punishment for the purpose of 
double jeopardy analysis.” Halper at 1900; see also Helvering v. 
Mitchell, supra (collection of deficiency in tax plus a 50% additional 
amount specified by statute on account of fraud, after acquittal of 
the criminal charge of tax evasion, does not subject the taxpayer to 
double jeopardy); Marcus v. Hess and Rex Trailer Co. v. United 
States, supra (recovery of $2,000 for each instance of violation of the 
statute, double damages, and the costs of the suit, is civil in nature 
and does not violate double jeopardy protections); One Lot Emerald 
Cut Stones v. United States, 409 U.S. 232 (1972) (forfeiture of the il- 
legally imported merchandise plus a penalty equal to the value of 
the merchandise, pursuant to the tariff provision in 19 U.S.C. 
§ 1497, provides a reasonable form of liquidated damages and, 
therefore, is not barred by the Double Jeopardy Clause). 

Penalties under 19 U.S.C. § 1592 serve a remedial purpose and 
provide a reasonable remedy. See United States v. Gordon, 10 CIT 
292, 634 F. Supp. 409 (1986); United States v. Murray, 5 CIT 102, 
561 F. Supp. 448 (1983); United States v. Alcatex, Inc., 328 F. Supp. 
129 (S.D.N.Y. 1971). While it is obvious the Government sustained 
an assortment of damages as a result of the defendants’ conduct, as- 
certaining the precise nature and extent of the injuries suffered by 
the Government in a trade case like the one before the Court, is a 
particularly difficult task. The defendants are not liable for an- 
tidumping duties, but they could have been subjected to the duties 
had they not engaged in the unlawful conduct with which they have 
been charged. In addition to absorbing the cost of investigating and 
prosecuting the matter, the Government suffers diffuse harm from 
trade, economic, and foreign policy repercussions due to defendants’ 
conduct.‘ “This kind of damage, [is] not the less real for being diffi- 
cult or impossible to measure.” United States v. Alcatex, Inc., 328 F. 
Supp. at 133. It is the function of liquidated damages to provide re- 
covery “when damages are uncertain in nature or amount or are 
unmeasurable.” Rex Trailer Co. v. United States, 350 U.S. at 153 
(quoting Priebe & Sons v. United States, 332 U.S. 407, 411 (1947)). 
Under the circumstances, the penalties under 19 U.S.C. § 1592 pro- 
vide a reasonable measure of compensation for anticipated loss. 


4Some of the adverse consequences identified by the Government are: (1) frustrating the development of foreign 
economic trade policy and the negotiation of trade agreements; (2) impeding the development of trade assistance 
programs and implementation of trade remedies; (3) injuring the domestic industry which lead to expenditure of 
public funds on unemployment compensation, to reduction in the Government's revenue from corporate and indi- 
vidual income taxes, etc. Plaintiff's Opposition to Defendants’ Motion to Dismiss at 31, n. 31. 
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CONCLUSION 


This action, which was brought to recover civil penalties under 19 
U.S.C. § 1592, does not violate the Double Jeopardy Clause. There- 
fore, the defendants’ motion to dismiss the complaint on the ground 
of double jeopardy is denied. 
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